 MINUTES OF THE MEETING

LEE ZONING BOARD OF ADJUSTMENT

                                                         August 24, 2011
MEMBERS PRESENT:  Jim Banks, Chairman; John A. Hutton, III; Philip Sanborn; Peter Hoyt, Alternate and Frank Reinhold, Alternate.
OTHERS PRESENT: Allan Dennis, CEO; Caren Rossi, Secretary, Huseyin Sevincgil,  MHF Design; Jim Giarrusso, McDonalds Corp;  Tobin Farwell, Farwell Engineering; Marc Jacobs, Soils Scientist;  Jim Daley and Tony Hartgerink.
(Z1112-03) 
An application from MHF Design Consultants, Inc. agent for McDonald’s Corporation, 44 Concord Road, Lee, NH 03861, known as Lee Tax Map# 07-06-0100 for Variances of the 2011 Lee Zoning Ordinance for the following:

Article VI; Commercial Zone (Zone C), Section C-3 to allow a front setback of approximately Seventy-Three feet (73 +/-) to the building where One Hundred Twenty-Five feet (125) is required as shown on the submitted plan being sheet C-4, Dated 08/03/11. Note that on January 17, 1995 a variance for the front setback was granted for approximately Eighty-Three feet (83), the Board may consider an amendment to that variance or consider this as a new request.

Article XVII, Signs, Section III; Permitted Signs, Sub-Section C-4; h in that the applicant is requesting various building signs exceeding Eight square feet (8) and other signage on the property exceeding the number of signs permitted as shown on the submitted plan being sheet C-7, Dated 08/03/11 showing a total square footage of all proposed signs of approximately Two Hundred Eleven square feet.  

John Hutton read the application into the record. 
Huseyin Sevincgil explained that McDonalds Corporation is doing a remodel of the existing building.  As part of the remodel they would like to enclose the existing front seating area.  Also they will be slightly changing the sign by adding the work “welcome” to the building sign.  A plan was shown and described.  They will also be adding an additional menu board to speed up for safety reasons. This will hopefully eliminate people from being out of line in the thru traffic lane. 

There was a discussion as to how the square footage of a sign is configured when the sign is round/arched.  Allan Dennis explained that what he does is he squares it all off.  So it is actually not quite as large as the dimensions state. 

Allan Dennis also explained that when the original variances were granted to this site they were specific to each structure where is now, we do an overall structure variance limit.  

No public comment.  

John Hutton made a motion to consider both of the items as one. 

Peter Hoyt second.

Vote:  all

The Board determined the following findings of facts:

PRELIMINARY FINDING
After reviewing the petition and having heard the presentation by the applicant, it is found that the Board has all    has no _____ sufficient information available upon which to render a decision.   If there is sufficient information, the application will be deemed accepted and the public hearing will continue.  If it is found that the Board does not have sufficient information, the public hearing will be postponed to a date certain on _________________.

FINDINGS AND RULINGS
After reviewing the petition, hearing all of the evidence, and by taking into consideration the personal knowledge of the property in question, the Board of Adjustment for the Town of Lee has determined the following findings of fact:

1) The variance will ______ will not all be contrary to the public interest because: not much impact, improvement.

2) Special conditions do all do not _____ exist such that the literal enforcement of the ordinance results in unnecessary hardship.  In deciding this criteria, you must decide whether:

a) The zoning restriction as applied to the property interferes all does not interfere ______ with the reasonable use of the property, considering the unique setting of the property and its environment because: no substantial change. 

b) You may consider, although you are not required to make any specific findings, the following no dispositive factors:




1.  Whether the zoning restriction, as applied, interferes with the

Landowner’s reasonable use of the property, where reasonable use      includes consideration of the landowner’s ability to receive a




  Reasonable return on his investment;

2.  Whether the hardship is a result of the unique setting of the property; and




3.  Whether the landowner’s proposed use would alter the essential




     Character of the neighborhood.

b) There is  is no all fair and substantial relationship between the general purposes of the zoning ordinance and the specific restriction on the property because: if enforced, couldn’t have a business there, the lot was created by the town years ago. 
3)   The variance is all    is not ______ consistent with the spirit of the ordinance

because: allowing to upgrade building and reflect change.  


4)
By granting the variance, substantial justice will all will not ______ be done because: allowing applicant to upgrade building and by adding another order window, enhance public safety.  

5)
The value of surrounding properties will ______ will not all be diminished because: not changing anything, making nicer. 
John Hutton made a motion to grant the following requests: 

An application from MHF Design Consultants, Inc. agent for McDonald’s Corporation, 44 Concord Road, Lee, NH 03861, known as Lee Tax Map# 07-06-0100 for Variances of the 2011 Lee Zoning Ordinance for the following:
Article VI; Commercial Zone (Zone C), Section C-3 to allow a front setback of approximately Seventy-Three feet (73 +/-) to the building where One Hundred Twenty-Five feet (125) is required as shown on the submitted plan being sheet C-4, Dated 08/03/11. Note that on January 17, 1995 a variance for the front setback was granted for approximately Eighty-Three feet (83), the Board may consider an amendment to that variance or consider this as a new request.

Article XVII, Signs, Section III; Permitted Signs, Sub-Section C-4; h in that the applicant is requesting various building signs exceeding Eight square feet (8) and other signage on the property exceeding the number of signs permitted as shown on the submitted plan being sheet C-7, Dated 08/03/11 showing a total square footage of all proposed signs of approximately Two Hundred Eleven square feet.  

Peter Hoyt second the motion.  Vote: all.

Jim Banks explained the 30-day appeal process. 

************************************************************************
(Z1112-04)

An application for Variance/Special Exceptions of the 2011 Lee Zoning Ordinance from Daley Realty Trust, James P. Daley, Jr. Trustee for property located at George Bennett Road/Calef Highway known as Lee Tax Map #11-09-0000 for the following:

The applicant is requesting a variance, Article XV; Wet Soils Conservation Zone, Section; F-2, to allow parking for trailers, storage containers and other vehicles associated with the business located on the adjacent parcel know as Lee Tax Map#11-10-1000, in that, to allow a parking area to be located at its closest point of nine feet (9 +/-) where seventy-five feet (75) is required as shown on the submitted plan dated June 2011.

The applicant is requesting a Special Exception, Article XV; Wet Soils Conservation Zone, Section; E-4, to allow the dredging/filling of two (2) areas totaling approximately 3,228 (+/-) square feet of wet soils as shown on the submitted plan dated June 2011.

The applicant is requesting a Special Exception, Article XV; Wet Soils Conservation Zone, Section; E-1, to allow access way(s) and utilities as provided in this section to be no closer than nine feet (9 +/-) where seventy-five feet (75) is required as shown on the submitted plan dated June 2011.

John Hutton read the notice into the record. 
Jim Banks, Chairman explained to the Board that he wanted them to be aware that there should possibly be a variance request for the expansion of the non conforming use.  He does not see that request here.  He wanted to see what the other Board members thought. 

Allan Dennis explained that he does not see it as an expansion as it is a separate lot, that is why he noticed it this way. They are two separate lots.  

The Board members did not see an issue with this. 

Tobin Farwell presented the Board with a plan of the proposed project.  He explained that Mr. Daley wants to expand his existing storage to the newly acquired lot.  It will be trailer storage for both long term and short term storage units.  They will be no hazardous materials stored on site.  It is an old obandneded gravel pit; the wet soils are manmade which were created by over excavation.  They have met with the Conservation Commission and walked the site and have no issues.  The flow will be directed to create a “Wet Pond”.   There will be walking trail to the existing cemetery.  The only access to the site is thru S & J Transportation.  This is for security purposes and safety purposes.  There are a lot of existing trees to use as a buffer.  

Marc Jacobs, Soil Scientist explained the soils on site.  He explained that the soils are sandy and gravely soils.  The soils have been excavated out to the seasonal high water table.  They are a few minor soils type impact, with a small minor vernal pool impact.  

Jim Banks asked if the cemetery is maintained.  

Tobin Farwell replied no.  There are only 2 stones that they could find, he has also spoken with Randy Stevens and he has no record at all of who is buried there.  He located the 2 stones, did a 10 ft radius around these stones and then placed the 25’ radius around that.  

Jim Banks asked about utilities.

Tobin Farwell replied that there are none at this time. 

Allan Dennis explained he noticed it so in the future if he wanted to add them he could. He felt that he would need to for security purposes. 

John Hutton commented that he felt that this was minimal impact to the site; it would clean up an old gravel pit.  It would maintain an unmaintained cemetery.  He has no issues with the application. 

Frank Reinhold as if there would be any material brought in.

Jim Daley replied that there was plenty on site. 

Toni Hartgerink spoke for the Conservation Commission. She also provided a letter, in the file.  They have no issues. 

No public comment.  
John Hutton made a motion to do the 2 special exceptions as one request. 

Philip Sanborn second. Vote: all

The Board determined the following findings of fact. 

PRELIMINARY FINDING

After reviewing the petition and having heard the presentation by the applicant, it is found that the Board has (all) sufficient information available upon which to render a decision.   If there is sufficient information, the application will be deemed accepted and the public hearing will continue.  If it is found that the Board does not have sufficient information, the public hearing will be postponed to a date certain on _________________.

For all Special Exception requests, findings and rulings.

After reviewing the above, the Board has determined the following findings of fact, all of which must be satisfied to grant a special exception as required by Article XXII.3 of the Zoning Ordinance.
1)
The proposed use will _____ will not majority be detrimental to the character or enjoyment

of the neighborhood or to future development by reason of undue variation from the kind and nature of other uses in the vicinity or by reasons of obvious and adverse violation of the character or appearance of the neighborhood or cause diminution in the value of surrounding property.
2) The use will _____ will not majority be injurious, noxious or offensive and thus be detrimental to the neighborhood.

3) The use will _____ will not majority be contrary to the public health, safety or welfare by reason of undue traffic congestion or hazards, undue risk of life and property, unsanitary or unhealthful emissions or waste disposal, or similar adverse causes or conditions. 

John Hutton made a motion to grant the following requests: 

The applicant is requesting a Special Exception, Article XV; Wet Soils Conservation Zone, Section; E-4, to allow the dredging/filling of two (2) areas totaling approximately 3,228 (+/-) square feet of wet soils as shown on the submitted plan dated June 2011.

The applicant is requesting a Special Exception, Article XV; Wet Soils Conservation Zone, Section; E-1, to allow access way(s) and utilities as provided in this section to be no closer than nine feet (9 +/-) where seventy-five feet (75) is required as shown on the submitted plan dated June 2011.

Peter Hoyt second.  Vote:  all 

PRELIMINARY FINDING
After reviewing the petition and having heard the presentation by the applicant, it is found that the Board has all    has no _____ sufficient information available upon which to render a decision.   If there is sufficient information, the application will be deemed accepted and the public hearing will continue.  If it is found that the Board does not have sufficient information, the public hearing will be postponed to a date certain on _________________.

FINDINGS AND RULINGS
After reviewing the petition, hearing all of the evidence, and by taking into consideration the personal knowledge of the property in question, the Board of Adjustment for the Town of Lee has determined the following findings of fact:

3) The variance will ______ will not all be contrary to the public interest because: getting a site cleaned up with detention ponds and access for fire, safety and the cemetery.

4) Special conditions do all do not _____ exist such that the literal enforcement of the ordinance results in unnecessary hardship.  In deciding this criteria, you must decide whether:

c) The zoning restriction as applied to the property interferes all does not interfere ______ with the reasonable use of the property, considering the unique setting of the property and its environment because: if you don’t have this you cannot improve the site. 
You may consider, although you are not required to make any specific findings, the following no dispositive factors:




1.  Whether the zoning restriction, as applied, interferes with the

Landowner’s reasonable use of the property, where reasonable use      includes consideration of the landowner’s ability to receive a




  Reasonable return on his investment;

2.  Whether the hardship is a result of the unique setting of the property; and




3.  Whether the landowner’s proposed use would alter the essential




     Character of the neighborhood.

c) There is  is no all fair and substantial relationship between the general purposes of the zoning ordinance and the specific restriction on the property because: old abandoned gravel pit that was not taken care of and the applicant will take care of it. 

3)   The variance is all    is not ______ consistent with the spirit of the ordinance

because: cleaning up the property and the site.  


4)
By granting the variance, substantial justice will all will not ______ be done because:  cleaning up the property. 
5)
The value of surrounding properties will ______ will not all be diminished because: cleaned up, vast improvement. 
John Hutton made a motion to grant the following requests: 

The applicant is requesting a variance, Article XV; Wet Soils Conservation Zone, Section; F-2, to allow parking for trailers, storage containers and other vehicles associated with the business located on the adjacent parcel know as Lee Tax Map#11-10-1000, in that, to allow a parking area to be located at its closest point of nine feet (9 +/-) where seventy-five feet (75) is required as shown on the submitted plan dated June 2011.

Peter Hoyt, second.  Vote:  all 

Jim Banks, Chairman explained the 30-day appeal process to the applicant. 
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